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GABRIEL KOLKO VS, THE FEDERAL TRADE COMMISSION:
A REEVALUATION

T. Lane Moore

In the last decade there has been a heated debate over the origins
and accomplishments of the Progressive era. Perhaps the most divergent
interpretation of this period is that advanced by Gabriel Kolko. 1In his
The Triumph of. Conservatism: A Reinterpretation of Ameyican History,
1900-1916, this member of the New Left contends that federal legislation
in these ten and one-half years achieved the goals and aspirations of the
leading business class. His views of the newly created Federal Trade
Commission complement his over-all premlse and imply it did not in reality
perform an antitrust function. Kolko's thesis, however, is not supported
by the FTC records he cites, The commission's.papers, and other pertinent
sources, suggest that the FTC followed a policy which renders Kolko's con-
cept of the later Progressive period largely incorrect.

Kolko believes the goal of the business community during the Roosevelt,
Taft, and Wilson years was the preservation of the "existing power and social
relatlonsh1ps" of American society.l Political means were required to a-
chieve this dominance, because of the fact that most of the large corpora-
tions were inefficient. They, therefore, could not prevent the entrance
of new and efficient competitors into markets that they supposedly con-
trolled. As a consequence, they were unable to rationalize conditions in
major industries, and the inefficiency of big business made it necessary
for large corporation owners to use the federal government to achieve
economic rational_ization.2

During Woodrow Wilson's administration, according to Kolko, the
aim of the capitalists was achieved by the following methods. TFirst, vague
legislation was passed which created administrative agencies and granted
them extensive powers. Then, "pro-business' individuals, who were ju~
diciously selected to head these agencies, administered the 1oose1y drawn
laws in a manner acceptable to the business sphere as a whole.3

The FTC administered most of the new antitrust legislation passed
in the Wilson Administration. Consequently, an essential requirement of
Kolko's thesis is that the Federal Trade Commission conduct itself im a
manner acceptable to the dominant Wilsonian legislation, contends that "the
provisions of the new laws attacking unfair competitors and price discrim-




209

ination meant that the govermment would now make it possible for trade
associations to stabilize, for the first time, prices within their indus-
tries, and to make effective oligopoly a new phase of the ecconomy.'™

Since the FIC was empowered to enforce the laws against unfair competition
and price discrimination, Kolko's statement seems to mean that the com-
mission interpreted the legislation in such a manner as to allow the sta-
bilization of prices by trade associations and the promotion of oligopoly.

Kolko's history of the Federal Trade Commissgion supports the im-
plications of his statement about the effect of the provisions of the new
laws, The FTC, according to his interpretation, was composed of 'pro-
business" individuals, who made rulings in advance, undertook activities
for the purpose of saving businessmen money, and supported trade associa-
tions. This advocacy of trade associatioms, Kolko implies, would aid
their twin goals of price stabilization and the elimination of internecine
competition. Never in his discussion of the commission does Kolko see the
FTC as engaging in antitrust activities against the newsprint manufacturers
or the meat packers. Such conduct is not congruous with Kolko's conception
of the commission's motive for supporting trade associations, and it is
not an activity that one would expect from a group of "pro-business'' ap~
pointees, This policy of the FIC, Kolke asserts, was endorsed by Woodrow
Wilson, and it was followed until the end of the First World War.>

Very little of this thesis is supported by commission records.
Careful examination of such records reveals that Kolko's label of "pro-
business" is inapplicable to most of the commissioners whom he discusses
and that the FTC itself did not adhere to a policy which pleased all major
business interests.

Kolko discusses the attitudes of only three of the five original
appointees, Edward N, Hurley, George Rublee, and Joseph E. Davies. ¢ In
my opinion Hurley was ''pro-business," but Rublee and Davies were not.
Kolko's appraisal of the latter two men is either misleading or incorrect.

There is no doubt that George Rublee was the sole commissioner to
actively oppose the commission's granting advance rulings concerning the
Sherman Anti-Trust Act, Such rulings were desired by the busimss community,
and Rublee's failure to approve the bestowing of them suggests that he had
ideas that were contrary to those that a "pro-business'" appointee should
have, TKolko eliminates this menace to his concept by ascribing Rublee's
lack of support to the fact that he '"was quite literal-minded in evaluating
the [Federal Trade Commission] law and could not find a convenient loophole."7
Such an explanation overlooks the fact that it was Rublee whe wrote a major
portion of the Federal Trade Commission Act and that the law met with his
complete approval.® 1In fact, Rublee's efforts probably prevented the act
from granting the commission the right to make advance rulings. Rublee
saw the failure of the bill to grant the commission this power as being a
positive achievement. This failure, Rublee wrote, eliminated the danger
that the FTC could make activities legal.9 Thus, Rublee's opposition to
the FTC's assumption of this power was based upon a conviction that it
could weaken the antitrust laws. Such a belief is inconsistent with Kolko's
label of "pro-business."
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Kolko supports his contention that Joseph E. Davies was 'pro-
business" by concentrating on the one activity of Davies that is most
complementary to his assertion.,!? In doing this Kolko makes no false
statements, but he does write in such a manner as to lead the reader to
conclude that Davies and Arthur Jerome Eddy, a trade association promotor
and author of The New Competition, supported the same policy. The activity
that Kolko focuses on is Davies' proposal that the commission should make
advance rulings. Davies was in favor of the commission's following such
a policy, and he did make a proposal that the Federal Trade Commission Act
should be amended to grant the commission this power.11 Eddy also was in
favor of having the FTC grant advance rulings, but his actual proposal
was very different from the amendment proposed by Davies.!?

For special cases, Davies believed, the commission ought to make
rulings as to whether proposed activities violated the Sherman law. It
should do this, he reasoned, because businessmen who had obviously legal
and socially beneficial programs might be inhibited from implementing
them because of unjustified fears of antitrust law prosecutions. His pro-
posal provided for a Justice Department veto power over FIC rulings con-
cerning the provisions of the antitrust laws that the commission was not en-
powered to enforce. Under his amendment commission approval of proposals
would only grant the recipients of such rulings a limited immunity against
Justice Department litigation. This immunity would provide protection
from the criminal penalties of the Sherman law, Rulings, however, would
not grant businessmen protection against any civil proceedings by the Jus-
tice Department. In short, Davies' proposal would not protect those who
receiygd commission approval from dissolution suits by the Justice Depart-
ment .

.On the other hand, Eddy's advance ruling concept would have given
businessmen much more by granting them the right to obtain rulings in ad-
vance from the commission on any proposal that they were about to under-
take. The rulings would have to state that the proposal was either legal
or illegal. Once businessmen received positive rulings from the commission,
they could assume that the Justice Department would not move against them.

Kolko avoids discussing Davies' actual business yegulatory actions
by claiming that he resigned from the FIC in June 1916.'° In fact, Davies
did not leave the commission until March 1918. This error is much more
than a simple confusion of dates. For if Davies had resigned in June
1916, the approximate date the commission chairmanship passed from him to
Edward N, Hurley, the FTC might have conducted itself in a manner prescribed
by Kolko's thesis. Instead, Davies remained on the commission and played
the major role in opposing the attempts of Hurley to conduct a "pro=bus-
iness'" policy. Davies vigorously attacked Hurley's attempt in December,
1916. Twice in that month he reported in commission meetings that Chair-
man Hurley was conducting activities that were unauthorized by the com-
mission. Davies' criticism resulted in Hurley's being rvequired to make
reports to the commission on his activities and in his being reminded that
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he did not possess the power to speak.forthe commission.!” In addition,
Davies was also the proponment of the FTC's taking an_ active role in anti-
trust prosecutions against newspring manufacturers. It was after Hurley
had been twice humiliated by Davies, and shortly after the commission had
made the basic decision to take an active part in legal proceedings against
the newsprint manufacturers, that Hurley submitted his resignation,

Kolko, by quoting a portion of Hurley's resignation lettex, in-
dicates that Huxley's departure was entirely due to his private business
affairs.20 The events just discussed, however, suggest that the depar-
ture may have been due to the fact that Hurley realized that the commission
was moving towards an active antitrust policy which was incompatible with
his view of its functions. Specific events that occurred between the time
Hurley submitted his resignation and its effective date support the view
that Hurley did not resign solely because of private business considera-
tions. Hurley ardently attempted to prevent the commission from becoming
involved in an antitrust investigation of the meat packing industry.
According to commission regulations, being chairman did not give Hurley
the right to speak for the commission, It did, however, make him the in=
dividual to whom inquiries were addressed,. Hurley used this fact to
negotiate alone with Woodrow Wilson and a group of congressmen who de~
sired a meat packing investigation. The congressmen were dlssatlsfled
with Hurley's attitude, which they assumed was the commission 's. Puring
a conference with the FTC they discovered, to both their and the com-
wissioners' surprise, that Chairman Hurley had been presenting his indiv-
idual view as that of the commission.

The fact that Hurley would deliberately misrepresent the other com-
missioners' viewpoint indicates the degree to which he was opposed to anti-
trust investigations. Such op9051t10n is compatible with Kolko s conten~
tion that Hurley was "pro=-business." The other commissioners' favor
towards antitrust activities, however, is incongruous with Kolko's asser-
tions about them.22 ' '

Kolko's contention that all the commissioners were ''pro-~business’
is in harmony with his assertion that the FIC followed a "pro-business"
policy. According to Kolko, a major part of this policy was the practice
of making rulings in advance. He implies that these rulings involved laws
which the commission was not empowered to enforce, and he discusses the
commission's conference rulings in such 2 manner as to suggest that all
or most of tnem were advance rulings., TFinally, he states that both the
¢ ommission's conference rulings and 1ts cease and desist decisions were
part of what he labels the ''mew policy." :

All of the above implications and assertioms that Kolko sets forth
about the commission's rulings in advance, conference decisions, and cease
and desist orders, are incorrect. The commission’s original pollcy, ‘which
deviated somewhat from Kolko's presentation, did not antagonize business~-
men. It did, however, change drastically in 1917, but this shift is not
perceived by Kolko.2"
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The commission never made rulings in advance concerning laws
which it was not empowered to enforce. It debated the question as to
whether it should, and failed to adopt a policy statement about this
until the spring of 1917. That statement declared that the FTC would
not issue any advance rulings.2® From the time the question arose un-
til the time the commission adopted this statement it did not give any
rulings concerning laws it was not empowered to enforce.?® On infre-
quent occasions it made rulings as to whether specific acts--the use of a
particular contract, or the giving of a price discount to a farmers'
organization--would be a violation of laws it was empowered to enforce;
and some or all of these decisions were published as conference rulings.=’

Most conference rulings, however, were not rulings in advance but
were instead rulings about actual practices. They were the end product
of a process the FTC originally had adopted to fulfill the provisions of
the Federal Trade Commission law, which charged it to prevent unfair
methods of competition. Under this procedure it would investigate com=
plaints., 1If it decided a complaint was valid, it would acquaint the
accused party with its opinion, Usually the party would promise to cease
the practice which had been the cause of the complaint, and sometimes it
would make promises of restitution to the victims of its practices. Under
such circumstances the commission would accept. the accused party's promise
and not do anything further except possibly issue a conference ruling,” ¥
Such a ruling did not give the specifics of the case, but it supposedly
stated the principle of law established in the handling of the case,
At times, however, the commission decided that it did not have jurisdiction,
or that the use of & specific practice was not unfair, In these cases
it sometimes issued a conference ruling to establish a point of law.??

Conference rulings were not provided for by the FTC Act, and they
had no legal validity. The act provided a formal procedure of complaints
and cease and desist orders to prevent unfair methods of competition.
1f the recipient of a cease and desist order failed to obey, the com-
mission could apply to 2 federal curcuit court to enforce it, If the
court ruled that the commission was justified in issuing the order, it
could rule that the ?arty would be in contempt of court if it continued
to ignore the order. 0 4

During the commission's first two years the complaint and cease
and desist order process was used infrequently, Then, in 1917, the FTC
adopted a new policy to deal with all accusations of violations of laws
it was empowered to enforce. If a preliminary investigation revealed
that a charge might have validity, the commission issued a public com-
plaint., After holding hearings, it made public its ruling to either
dismiss the complaint or to issue a cease and desist order .31

This policy change of 1917 was a basic one, Béfore, the commission
had informally and privately asked businessmen to stop what it considered
to be unfair methods of competition. Now, it formally and publicly or-
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dered that they should cease such practices. This change in direction
meant that the only nonpublic part of the commission's dealings with an
accused firm would be in its initial investigation. If this investiga-
tion gave the commission reason to believe unfair competition was being
used, the firm would suffer the adverse publicity of being the recipient
of a commission complaint and possibly a cease and desist order .2

Kolko fails to understand that the issuance of conference rulings
and the general issuance of cease and desist orders were the results of
two separate policies which were not followed at the same time, and that
the general issuance of cease and desist orders was not approved by many
elements in the business community. He uses a passage from a 1920 com-
mission publication to imply that the commission was issuing conference
rulings and cease and desist orders to meet the desires of the business
community.33 The passage Kolko quotes had appeared earlier in the October
1918 issue of The Nation's Business, a United States Chamber of Commerce
publication. It was there a part of a report highly critical of the Fed-
eral Trade Commission, One of the report's specific criticisms was that
the commission had ceased following the procedure which had resulted in
the issuance of conference rulings, and had begun a policy of issuing
formal complaints and cease and desist orders. This change in policy,
the chambetr's report implied, was one of the reasons why the commission
was failing to fulfill the expectations created by a January 1914 speech
of President Wilson. A portion of Wilson's speech, in which he had
urged Congress to create a federal trade commission, was cited in the
report. It declared that such a commission would make "explicit and in-
telligible" the meaning of the antitrust laws 3%  The FTC made an appar-
ent attempt to refute the implication that it had failed to fulfill the
expectations of the Presidemt. It used a portion of Wilson's 1914 mes-
sage in a declaration about the effect of its legal proceedings. The
commission statement asserted that its conference rulings and its cease
and desist orders were furnishing the '"definite guidance and information"
which both Comgress and the President had in mind when the Federal Trade
Commission was established.35 At the time it made this declaration the
commission had long since ceased issuing conference rulings and had in-
stead instituted a policy of issuing formal complaints and cease and
desist orders.® It is, nevertheless, this declaration by the commission
that Kolko uses to imply that what he believed to be an FTC policy of
issuing conference rulings and cease and desist orders was fulfilling the
desires of the business community.’

The other activities of the FTC that Gabriel Kolko discusses in
a manner consistent with his contention that the commission followed a
"pro-business" policy are the commission's promotion of money saving
practices and its promotion of trade associations. The advocation of trade
associations, Kolko implies, would save businessmen money, because the
associations would attempt to achieve price stabilization and to elim-
inate internecine competition.’®




214

The commission did promote trade associations. It also advocated
cost accounting practices which would save businessmen money; but it had
a motivation for undertaking these activities that is not discussed by
Kolko. The motive was to promote intelligent competition, The FIC at-
tempted to do this by undertaking activities which would provide businessmen
with two tupes of knowledge that it believed they needed to compete ef-
ficiently with one another. The first type was a knowledge of good cost
accounting. The commission could help individual businessmen obtain this
by making them aware of the types of techniques necessary to enable them
to know the cost of the products that they manufactured or services that
they offered. The second type was industry wide statistics concerning
total production, total demand, general rates of profits, and possibly
total industry capacity. The commission attempted to make this knowledge
available by encouraging and undertaking the publication of data gathered
from the individual firms of a specific industry.

The commission hoped to prowmote publication of both types of in-
formation through cooperation with trade associations. Its attitude was
that the promotion of these activities whould be a main function of trade
associations. These organizations, it believed, could adopt and promote
standardized accounting methods for their industries and they could com-
pile and publish relevant data about their industries.

Promotion of intelligent competition, the commission reasoned,
would make the economic system operate more efficiently., Individual
businessmen should know what it cost them to produce items and have a good
idea about supply and demand for their products. This information would
enable them to make intelligent production decisions, and therefore, the
result would be a more efficient economic system. :

In addition, information concerning the rates of profits in dif-
ferent industries would enable investors to make better decisions and thus
secure a higher rate of return., The décisions would also be better for
the community as a whole, because they would lead to investments in in-
dustries which were enjoying abnormally high rates of return, These in-
vestments would have a tendency to increase the supply of goods and ser-
vices and this should cause prices and rates of return to decrease.

Investment in an industry with a low rate of profit, the commission
believed, might result in a loss to both society and the investoxr. In-
creased investment in such an industry would probably increase production
and cause both price and profit rates to fall even lower, The profit rate
might fall so low as to result in the abandonment of either the new pro-
duction facilities or other production facilities in the industry. When
these facilities were abandoned, production would fall and prices would
increase. Thus the end result of bad investment decisionggcould_be that
society would be left with useless production facilities.

Kolko, while discussing the commission's favoritism to trade
associations and activities which would save businessmen money, implies
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that Woodrow Wilson supported the commission's activities for the reason
that they would save businessmen money. To suggest this he quotes a por-
tion of a letter signed by Wilson in May 1916 which supported the com=
mission's efforts to promote intelligent competition. The section of the
letter Kolko quotes is '"that trade associationms . . . and other similar
organizations should be encouraged in every feagible way . . . ." This
quotation of part of Wilson's letter comes shortly after Kolko's asser-
tion that the advantages of trade associations were price stabilization
and the elimination of internecine competition.ki Wilson's letter to
Hurley, however, contains a sentence which is not consistent with Kolko's
implication about Wilson's motives for supporting the commigsion's ac-
tivities. That sentence reads: "These associations, when organized for
the purpose of improving conditions in their particular industry, such as
unifying cost accounting and bookkeeping methods, standardizing products
and process of manufacture, should meet with the approval of every man
interested in the business progress of the country."L+2 Trade associations
organized for these purposes would not bring about price stabilization,
and they would have only a limited effect on internmecine competition.

The promotion of cost accounting by trade associations could make ipdiv-
idual manufacturers more aware of their unit costs. Such knowledge might
inhibit them from selling their products at less than these costs,

Whatever inhibitions the promotion of cost accounting would have on
price cutting were more than offset by the commission's attempts to pre-
vent collusion among trade associations' members aimed at stabilizing
prices and eliminating competition.”3 These attempts by the commission
were basically supported by wilson. They began in December 1916, when
the commission discovered evidence that members of the Newsprint Man-
ufacturers' Association were using their association to limit the pro-
duction of newsprint, establish price agreements, and disseminate false
information about newsprint production. The commigsion attacked this con-
spiracy, and it issued a general warming that other conspiracy, and it
issued a general warning that other trade associations might also turn into
price fixing conspiracies. To alleviate this danger it recommended legis-
lation which would make trade association files public.

The hostility of the commission to price conspiracies through
trade associations and President Wilson's support of its hostility are
incompatible with Kolko's implication that the commission and Wilson sup-
ported trade associations because they could maintain prices and eliminate
internecine competition. Only through agreements among members could such
associations achieve these goals. Yet the commission and Wilson clearly
indicated that they considered such agreements to be conspiracies against
the public interest. The conclusion to be gathered from this attitude of
Wilson and the commission is that they did not support either price agree-
ments or the elimination of internecine competition.

In his discussion of the commission's supposed policy of promot-
ing activities which would save businessmen money Kolko indicates that the
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legislation of retail price maintenance through fair trade pricing laws
would be of benefit to business. *® In doing so he indicates that an
attack on retail price maintenance would be something a ''pro-business"
commission would not undertake. In the spring of 1918, however, the
commission did just that when it declared that attempts by corporations to
determine the retail price that purchasers of their products could charge
wag an unfair method of competition, and it conducted an active campaign
against manufacturers who attempted to do this, 7

It was only after the First World War, Kolko asserts, that the
commission ceased to follow what from a business viewpoint had been "a
safe, reliable path.""® As has been already shown, by late 1916 the com-
mission was not following a policy that satisfied many major business
interests. This fact was publicized by the anti-commission report in the
October 1918 issue of The Nation's Business. That article criticized
policies already discussed in this paper such as the commission's 1917
policy of issuing complaints and cease and desist orders and its antitrust
activities, which included its hostility to the use of trade associations
as price fixing conspiracies. The chamber's report also disapproved of
the commission's attempt to establish wartime price re%ylation procedures
which would more effectively regulate industry profit. °

Saying that the commission was not following a "pro-business"
policy after late 1916 is not to say that the commission was following
such a policy before that date., It did have a member, Edward N. Hurley,
who adopted such a policy and who convinced many businessmen and Gabriel
Kolko that the commission was positively moving in this direction. The
other members of the commission, however, eventually learned of some of
Hurley's activities and reminded him that he did nd possess authority
to speak for the FTC. They also committed the commission to antitrust
activities which are obviously incompatible with Hurley's and Kolko's
vision of the FTC's functioms.

The fact that the commission did not follow a policy that was
approved by many major business interests suggests questions as to the
validity of Kolko's interpretation of the Wilson Administration. That
interpretation depends on Wilson's appointing a group of men to the com~
mission who would interpret the vague antitrust laws in a manner compatible
with the goals of the major business interests. Yet; by 1917, the com-
mission was administering these laws in a manner that was inimical to the
nation's leading business organization, the United States Chamber of Com-
merce,

The activities of the commission would not suggest serious ques-
tions about Kolko's thesis if Woodrow Wilson had in some manner cansured
the commission for administering the laws in a manner obvoxicus to many
of the nation's leading businessmen. Wilson, however, did not do so but
instead supported the commission when the Chamber of Commerce issued its
hostile report. His support included such things as avoiding the appear-
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ance of even discussing the report with the chamber's president, enmuraging
commission officials to publish unfavorable information about the chamber,
and reappointing a commissioner to a seven year term who was heartily dis-
liked by the chamber .>°

In concluding the narrative portion of The Triumph of Consexvatism
Gabriel Kolko asserts that "the administrative outcome of the New Freedom
was the logical conclusion of the premises of its initiators."®! By
Yadministrative outcome' Kolko apparently means the policies of the
Federal Trade Commission and perhaps the Federal Reserve Board. If that
assertion be true in regard to the Federal Trade Commission, then Kolko's
thesis concerning the Wilson Administration is incorrect.
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